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INTRODUCTION

T he prevalence of sexual and domestic violence myths causes the pub-
lic to search for reasons to doubt, rather than reasons to believe, allega-
tions of a domestic or sexual assault. This doubt often is fueled by a focus
on the victim’s behavior both during and after the assault, which laypeo-
ple—who generally are inexperienced and uneducated about common
victim responses to trauma—may find puzzling.' Frequently, the public’s
expectations of how victims “should” behave conflict with the way vic-
tims actually behave. When this occurs, the public perceives a victim’s
behavior as “counterintuitive,” and, therefore, compelling evidence of her’
lack of credibility.” Mental health experts as well as other professionals
who work with domestic or sexual violence victims, however, understand
that behavior termed counterintuitive by the public actually represents
common victim responses to trauma.

Defense attorneys are eager to capitalize on the public’s lack of knowl-
edge and misconceptions about victim behavior. The defense routinely
exploits public suspicion of sexual and domestic violence victims, arguing
that a victim’s behavior is inconsistent with the behavior of a “real” vic-
tim.* This often is an effective strategy where there are only two witness-
es’ to a sexual or domestic assault: the victim and her assailant - a
common scenario in sexual and domestic violence prosecutions. These
types of sexual and domestic violence cases are often described as “he
said, she said,” and the trial unfolds into a focus on the victim’s—rather
than the defendant’s—behavior. The victim’s credibility becomes so inex-
tricably linked with her behavior that, left unexplained, it will become
the defense’s most effective weapon to negate her testimony.’

Experienced prosecutors and other allied professionals familiar with vic-
tim behavior understand that victims have individual responses to trauma
that are often counterintuitive to public expectations, but may be unable
or unsure of how to explain this to the jury. Defense attorneys also
understand the necessity of introducing expert testimony to explain
sexual or domestic violence victim behavior to support an element of an
affirmative defense, such as a claim of self~-defense. For example, in one
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case the defense argued: “Misconceptions regarding battered women
abound, making it more likely than not that the average juror will draw
from his or her own experience or common myths which may lead to a
wholly incorrect conclusion.”” Historically, expert testimony to explain
sexual or domestic violence victim behavior was oftered primarily by
defense attorneys. This testimony often focused on an examination of the
defendant as well as a diagnosis or opinion that she suffered from
Battered Woman Syndrome (BWS),* “Rape Trauma Syndrome (RTS),”
or that her actions were the results of “Battering and Its Effects.”"
Eventually, prosecutors realized that explanations of common victim
behaviors also would assist jurors in sexual and domestic violence prose-
cutions by countering the common myths and stereotypes that consis-
tently hampered these prosecutions. Not surprisingly, some prosecutors
simply copied the defense’s method of introducing expert testimony on
syndromes to explain the behavior of sexual and domestic violence vic-
tims. For example, in some jurisdictions, the terms “Battered Woman
Syndrome,” “Battering and Its Effects” and “Rape Trauma Syndrome” are
offered by both prosecutors and defense attorneys to explain the behav-
ior of sexual and domestic violence victims. The goals of explaining vic-
tim behavior in sexual and domestic violence prosecutions, however, are
much different from those used by the defense to excuse or justify crimi-
nal behavior of sexual and domestic violence victims. As a result, terms
and practices that may be well-suited to the defense have been ill-suited
when employed by the prosecution.

The protocol for explaining victim behavior during a criminal prosecu-
tion depends upon the laws of a particular jurisdiction as well as the spe-
cific circumstances of each case.!' Nevertheless, for the reasons set forth
in this monograph, practices which include describing victim behavior in
terms of a syndrome are not recommended. There are general rules that
prosecutors can follow in order to explain victim behavior effectively.
This monograph sets forth recommended practices for addressing victim
behavior in a sexual or domestic violence prosecution, and providing an
accurate context in which a jury can evaluate a victim’s behavior.” The
first chapter addresses the prevalence of myths surrounding sexual and
domestic violence and the impact of those myths on juror assessments of’
victim credibility as well as verdicts. The second chapter defines “coun-
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INTRODUCTION

terintuitive behavior” and other relevant terms used in case law and arti-
cles to describe victim behavior that does not comport with public
expectations of sexual and domestic violence victims. The third chapter
sets forth the recommended practices for introducing expert testimony to
explain victim behavior in a sexual or domestic violence prosecution.
The fourth chapter discusses the limitations on practices currently used
to describe victim behavior. Finally, the appendix includes sample ques-
tions for qualifying experts and eliciting testimony on victim behavior.
The appendix also includes a list of suggested sources, in addition to
those cited in the body of this monograph, to which prosecutors can
refer when preparing their case.
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THE PREVALENCE AND IMPACT OF
SEXUAL AND DOMESTIC VIOLENCE
MYTHS ON JURY VERDICTS

The Myths

The prevalence of myths surrounding sexual violence is well-docu-
mented"” and results in a focus on the victim." “Despite considerable
research and publications in professional and popular journals concern-
ing rape, such myths continue to persist in common law reasoning.”"
One “common myth is that rapists are most often strangers[,] who sud-
denly attack their victims in a dark alley””"* Regardless of whether the
defendant is a stranger or someone the victim knows, jurors express
victim blame “in several themes: victim masochism (e.g., she enjoyed it
or wanted it), victim participation (e.g., she asked for it; it happens only
to certain types of women), and victim fabrication (e.g., she lied or
exaggerated).”"

Jurors often believe that a “real” victim would have promptly reported
her assault to authorities, particularly in sexual assault cases. “For many
years, the legal assumption with regard to rape victims was that they
would complain immediately to authorities.””® For example, in 1949, the
Washington Supreme Court noted:

[The hue and cry] doctrine rests on the ground that a female natu-
rally complains promptly of offensive sex liberties upon her person
and that, on trial, an offended female complainant’s omission of any
showing as to when she first complained raises the inference that,
since there is no showing that she complained timely, it is more
likely that she did not complain at all, and therefore [sic] that it is
more likely that the liberties upon her person, if any, were not
offensive and that consequently her present charge is fabricated . . .

Modernly, the inference affects the woman’s credibility generally,
and the truth of her present complaint specifically, and consequent-
ly, we permit the state to show in its case-in-chief when the woman

first made a complaint consistent with the charge.”"
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Ultimately, Washington, along with many other jurisdictions, discredited
this doctrine.”” In other jurisdictions, however, the myth that victims
immediately report their assaults continues to persist and is reflected in
the current law. For example, in Pennsylvania, the jury is instructed that
although a victim’s failure to promptly report her assault is not conclusive
evidence of consent, it should be considered in judging her credibility:

4.13A—FAILURE TO MAKE PROMPT COMPLAINT IN
CERTAIN SEXUAL OFFENSES

1. Before you may find the defendant guilty of the crime charged in
this case, you must be convinced beyond a reasonable doubt that the
act charged did in fact occur and that it occurred without [name of
victim['s consent.

2.The evidence of [name of victim[’s [failure to complain| [delay in
making a complaint] does not necessarily make [his| [her] testimo-
ny unreliable, but may remove from it the assurance of reliability
accompanying the prompt complaint or outcry that the victim of a
crime such as this would ordinarily be expected to make. Therefore,
the [failure to complain| [delay in making a complaint] should be con-
sidered in evaluating [his| [her| testimony and in deciding whether
the act occurred [at all] [with or without [his] [her| consent].

3.You must not consider [name of victim[’s [failure to make] [delay in
making| a complaint as conclusive evidence that the act did not
occur or that it did occur but with [his] [her| consent. [name of vic-
tim[’s failure to complain [at all] [promptly] [and the nature of any
explanation for that failure] are factors bearing on the believability
of [his] [her| testimony and must be considered by you in light of all
the evidence in the case.”

As explained in the Advisory Committee Note, this jury instruction is
based upon a Pennsylvania statute reflecting the belief that a victim’s fail-

ure to immediately report a sexual assault is relevant to her credibility:

The instruction is derived from section 3105 of the Crimes Code.
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THE PREVALENCE AND IMPACT OF SEXUAL & DOMESTIC VIOLENCE MYTHS

It is appropriate where the evidence suggests that an alleged victim,
otherwise competent and able to do so, did not promptly report a
sexual oftense. While lack of a prompt complaint does not defeat the
charge, it may, in an appropriate case, have some evidentiary value in assess-
ing the complainant’s credibility as to either the actual occurrence of the
offense, or the complainant’s consent to the act otherwise constituting it.”

According to Pennsylvania’s “prompt complaint” statute:

Prompt reporting to public authority is not required in a prosecution
under this chapter: Provided, however, that nothing in this section
shall be construed to prohibit a defendant from introducing evidence
of the complainant’s failure to promptly report the crime if such evi-
dence would be admissible pursuant to the rules of evidence.”

The prevalence of myths surrounding domestic violence still exists,
despite the increased media and political attention that has been focused
on this issue. For example, many people still believe:

Domestic Violence is caused by alcohol or drugs.

Domestic Violence is out-of-control behavior.

Domestic Violence is caused by stress.”

Women exaggerate the problem of domestic abuse.

Battered women are masochistic and provoke abuse; they must
like it or they'd leave.”

The public’s belief in myths is reflected in the case law. One case notes
that battered women are “subject to many misconceptions and myths,
including the belief that the woman provokes the beatings or likes the
beatings ... [when]| she neither leaves the batterer nor seeks help.”*
Several clinical studies also have documented that the public’s belief in
“misinformation about domestic abuse [negatively impacts] their evalua-
tion of [a] battering victim’s credibility.”””
articles address the admissibility of expert testimony to explain victim
behavior and dispel myths.” For example, in support of her argument for
the admission of expert testimony on domestic violence, Alana Bowman
writes: “[e]xpert testimony that battering occurs in all cultures, religions,

In addition, many law review
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races, and economic levels serves to counter the ‘widespread public
image’ of a typical batterer.””

The Impact of Myths on Jury Verdicts

Common victim behaviors are often incomprehensible to laypeople.™
Laypeople, therefore, often rely on myths or substitute their own wrong
judgments. Further, “[m]any jurors evaluate a victim’s actions as if she had a
wide range of options and support resources available to her, and tend to
blame her for staying in abusive relationships [or for her assault.]”" Jurors
often regard a victim’s behavior as evidence that she is unreliable. For
example, one case notes, “[to] the average juror untutored in the psycho-
logical dynamics of domestic violence, the victim’s vacillating behavior
towards the defendant—in particular her back and forth attempts to end
the relationship—might have seemed counterintuitive and might have even
suggested her version of events was inherently unreliable and unworthy of
belief?** Another case notes “the jury naturally would be puzzled by the
complete about-face [the victim]| made and would have great difficulty
determining which version of [the victim’s] testimony it should believe.
Further, in People v. Ellis,** the court recognized that a victim’s recantation
was not self-explanatory and that without a possible explanation for it,
jurors’ application of their common sense would likely lead to them to
apply their own myths to the behavior.” As reflected in these decisions,
even common victim responses to trauma may undermine a victim’s credi-
bility in jurors’ eyes because jurors perceive the responses as counterintu-
itive. * Unfortunately, the resultant misperception of the victim’s credibility
often leads to a “not guilty” verdict.

9933

36

A juror’s substitution of his or her own judgment for the facts of the case
can also happen in cases where the juror either has been, or knows, a
victim of a domestic or sexual assault. In these cases it is not uncommon
for jurors to condemn victims who do not behave as they or their
acquaintances behaved. Further, jurors easily become fixated on their
expectations of the victim’s as well as the defendant’s behavior.” If the
victim fails to measure up to those expectations, jurors often jump to the
conclusion that the victim is incredible and her testimony should not be
believed. This misperception also results in not guilty verdicts.
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The Necessity of Expert Testimony to Dispel Myths and Provide
Context for Victim Behavior

Prosecutors must explain victim behavior to provide jurors with an accu-
rate context in which to evaluate victim behavior so that jurors do not
misjudge certain conduct as evidence of a victim’s dishonesty and incred-
ibility. Many courts have recognized that expert testimony is necessary to
prevent jurors’ from misjudging the victim based upon their mispercep-
tions of victims. For example, in U.S. v. Rynning,” a case involving child
sexual abuse, the United States Court of Appeals for the Armed Forces
noted: “the victim’s behavior will not necessarily undermine his or her
credibility if an expert can explain that such patterns of counterintuitive
behavior often occur in sexual abuse cases.”* Prosecutors, therefore,
should consult an expert—social worker, therapist, counselor, psycholo-
gist or physician, among others—to explain victim behavior to the jury.
If the prosecutor does not address and attempt to explain victim’s behav-
ior, either through expert testimony or the victim herself, the jury will
be left without the proper context in which to evaluate her credibility.
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DEFINING “COUNTERINTUITIVE” AND OTHER
CoMMON TERMS USeD To EXPLAIN VICTIM
BEHAVIOR IN SEXUAL AND DOMESTIC
VIOLENCE PROSECUTIONS

““Counterintuitive” Behavior

The term “counterintuitive” describes the public’s perception of victim
behavior as not comporting with its expectations of a “real” victim’s
behavior.*

Counterintuitive victim behavior refers to:

Actions or statements made by victims in the aftermath of an assault
which appear to other people as illogical or poor decisions by the
victim.

Behaviors that are not what the average person would “expect” from
a victim.

Jurors’ perceptions of victim behavior—rather than the behavior
itself—as described by court [sic] and other scholars. *

The term “counterintuitive behavior” is not a psychological term nor
does it define a victim’s behavior. Rather, it defines the public’s percep-
tion of the victim’s behavior and the failure of the public’s expectations
to match actual victim behavior. As a result, it is useful in arguing the
necessity and relevance of expert testimony that addresses sexual and
domestic violence victim behavior.

Sexual and domestic violence victims behave in individual, multi-faceted,
and complex ways. Their behaviors, therefore, cannot be reduced to sim-
ple terms. As a result, a prosecutor should not seek to qualify a witness as
an expert in “counterintuitive victim behavior” nor should an expert’s
experience be qualified as “experience working with counterintuitive
victim behavior.”’* In several cases involving sexual and domestic vio-
lence prosecutions, courts have used the term “counterintuitive” when
examining the relevance and admissibility of expert testimony to explain
victim behavior. For example, in 1988, the Washington Supreme Court
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recognized the disconnect between public expectation of victim behavior
and the actual victim behavior by noting that the ongoing nature of rela-
tionships in which there is domestic violence is “even more counterinti-
itive and difficult to understand” than the number of women who are
victims of domestic violence.” “The average juror’s intuitive response
could well be to assume that someone in such circumstances could sim-
ply leave her mate, and that failure to do so signals exaggeration of the
violent nature of incidents and consensual participation.”* Similarly, the
trial court in State v. Searles” concluded that the victim’s minimization of
her injuries “would have appeared counterintuitive to jurors.”*

Other courts have recognized inconsistent statements, recantation, and
delayed reporting as “counterintuitive” behaviors.” Even RTS,* a term
which is not recommended to describe victim behavior, was described as
manifesting itself in “counterintuitive behaviors that rape victims show,
such as not leaving the relationship, being calm and composed after the
rape, failing to report the rape for days or even months, recanting or giv-
ing contradictory testimony, and failing to identify the assailant or
remember some of the assault.”*

Other Common Terms

Prosecutors who seek to introduce expert testimony relevant to sexual
and domestic violence victim behavior do so for different purposes than
defense attorneys. Specifically, defense attorneys ofter expert testimony to
excuse, justify or mitigate their clients’“criminal” behavior. Prosecutors,
on the other hand, seek to introduce expert testimony to dispel myths
and misconceptions so that a victim’s puzzling but non-criminal behavior
can be fairly evaluated, i.e., to provide an accurate context in which to
assess a victim’s behavior.

Historically, evidence explaining sexual and domestic violence victim
behavior was introduced by defense attorneys seeking to support self-
defense or duress claims raised by female defendants who were battered
or sexually abused. This type of evidence traditionally was introduced by
defense attorneys as BWS and, less frequently, as RTS. More recently, the
term and scope of expert testimony addressing the behavior of battered

12 NATIONAL DISTRICT ATTORNEYS ASSOCIATION
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women—as both complainants and defendants—has been renamed “bat-
tering and its effects,” a term which was developed to more accurately
reflect the scientific and psychological research regarding battered
women’s behavior and reactions to long-term abuse.”’ RTS, discussed
below, also has been re-evaluated and criticized because the subsequent
research has failed to replicate the findings of Burgess and Holstrom.

Further, the term has come to encompass several different meanings.”

Notwithstanding the distinct purpose of each type of testimony, when
prosecutors began introducing expert testimony to explain victim behav-
ior, they often adopted the terms and methodologies used by defense
attorneys. As a result, relevant case law, law review articles, and other
scholarly pieces often use the same terms to describe victim behaviors
that range from learned helplessness and homicide to a failure to report
an assault. Victim behavior is also described in terms of: Battered Woman
Syndrome (BWS); Rape Trauma Syndrome; Battering and Its Effects and
Posttraumatic Stress Disorder™ in sexual and domestic violence prosecu-
tions as well as legal and psychological literature. Accordingly, the defini-
tions of each term are set forth below. The limitations encountered when
using these terms to describe victim behavior that is relevant to a sexual
and domestic violence prosecution are addressed in Limitations on
Common Practices of Introducing Expert Testimony to Explain Victim Behavior.

Battered Woman Syndrome

In the late 1970s, Lenore Walker developed the term Battered Woman
Syndrome® (hereinafter “BWS”) to describe “a series of common char-
acteristics found in women who are abused both physically and emotion-
ally by the dominant male figures in their lives over a prolonged [period]
of time.”” The term BWS describes both a pattern of violence against a
woman as well as the “measurable psychological changes that occur [in a
woman)| after exposure to repeated abuse.””* Expert testimony on BWS is
“designed to apprise the jurors of certain repeated patterns of behavior
on the part of many battered women. . . . [so that] the jurors [are] in a
better position to determine whether these patterns of behavior might
explain any perceived discrepancy between [the victim’s] words and
deeds.”” Traditionally, evidence of BWS was presented by the defense to
explain why a woman attacked or killed her alleged abuser.”® Gradually,
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prosecutors began offering testimony on BWS to explain victim behav-
ior in a domestic violence prosecution.

“Learned helplessness” is a significant feature of BWS and describes a bat-
tered woman’s belief that any attempt to escape her abuse is futile.”
According to Walker, a battered woman’s experience of random and uncon-
trollable abuse over time produces a psychological state of “learned helpless-
ness” which manifests itself in her belief that she cannot escape her abuser.”
Walker also concluded that a battered woman’s belief in the impossibility of
her escape decreases her motivation to avoid her batterer’s violence.”

The theory of the “cycle of violence”* was originally integral to BWS.
The term “cycle of violence” refers to a domestic violence theory that
there are three distinct phases included in violent relationships: tension
building phase, acute battering phase, and “honeymoon” or loving-contri-
tion phase. Originally, Walker believed that a battered woman must expe-
rience at least two “cycles of violence” in order to develop BWS.” The
parameters and definition of BWS, however, have evolved since Walker’s
initial definition. Particularly significant to the evolution of knowledge
about battered women is the acknowledgement that each battered
woman’s experience is different. As a result, it is understood that not all
battered women experience a cycle of violence.* Similarly, it is also rec-
ognized that the cycle of violence is only one of several theories regarding
the dynamics of domestic violence. For example, the theories of “power
and control” and “a continuum of violence” are both accepted. “Power
and control” describes the physical, psychological, emotional, and financial
ways in which a batterer controls his partner in a domestic violence rela-
tionship. The theory of a continuum of violence describes intimate part-
ner violence that is constant and is expressed throughout the course of
the relationship on a variety of levels, ranging from verbal abuse to low-
level violence, through serious assaults, or possibly homicide. Many
domestic violence relationships, however, follow no pattern or theory.

Battering and Its Effects

In 1996, the U.S. Department of Justice (USDQ)) released a report enti-
tled The Validity and Use of Evidence Concerning Battering and Its Effects in
Criminal Trials.” One of the report’s conclusions was “the term ‘battered

14 NATIONAL DISTRICT ATTORNEYS ASSOCIATION
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woman syndrome’ is no longer useful or appropriate.”*® Although the
authors recognized the historical role of BWS in the introduction of
expert testimony, they concluded “the term does not reflect the breadth
of empirical knowledge now available concerning battering and its
effects.”” They noted that:

“the phrase ‘battered woman syndrome’ implies that a single effect
or set of effects characterizes the responses of all battered women,
a position unsupported by the research findings or clinical experi-
ence. . .. They also raise[d] concerns that the word ‘syndrome’ may
be misleading, by carrying connotations of pathology or disease, or
that it may create a false perception that the battered woman ‘suf-
fers from’ a mental defect. All preferred to refer to evidence or
expert testimony on ‘battering and its effects’ and urged the adop-
tion of this terminology as the standard phrase of reference.”*

The admissibility of expert testimony on Battering and Its Effects may be
authorized by statute.” For example, California Evidence Code § 1107
states the term Battering and Its Effects is used to describe “the nature
and eftect of physical, emotional, or mental abuse on the beliefs, percep-
tions, or behavior of victims of domestic violence as well as general vic-
tim behavior.””” This term appears to encompass learned helplessness that
causes a victim to kill her abuser as well as general testimony on com-
mon “non-criminal” victim behavior, such as a delayed report.” The defi-
nition of this term is so broad, however, that it can be ineffective at
accurately describing common domestic violence victim behaviors.
Further, since sexual and domestic violence victim behavior is individual
and complex, it should not be reduced to a simple term.

Rape Trauma Syndrome

The term “Rape Trauma Syndrome” (RTS) was created by Ann Burgess
and Lynda Holmstrom in 1974 to describe recurring patterns of emo-
tional distress in rape victims to explain their healing and coping stages.
Based upon their interviews of 600 rape victims, Burgess and Holmstrom
defined RTS as “the acute phase and long-term reorganization process
that occurs as a result of forcible rape or attempted forcible rape.””” They
described RTS as “behavioral, somatic, and psychological reactions . . .
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[which are| an acute stress reaction to a life-threatening situation.”” They
further explained RTS as a two-phase response pattern. “|T|he first phase
is marked by fear of physical injury, mutilation, and death. The second
[phase| begins from two to six weeks after the assault and is characterized
by a change in lifestyle, dreams, nightmares, depression, and the develop-
ment of fears related to the attack.” 7 Subsequent research findings and
clinical experiences, however, do not support this definition.

Posttraumatic Stress Disorder

The Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-
TR)” includes rape as one of the “traumatic events that can lead to the
development of [Posttraumatic Stress Disorder].””* Posttraumatic Stress
Disorder (PTSD) is the “[d]evelopment of characteristic symptoms fol-
lowing exposure to an extreme traumatic stressor involving direct per-
sonal experience of an event that involves actual or threatened death or
serious injury, or other threat to one’s physical integrity.”” “Traumatic
events that are experienced directly include . . . sexual assault [and] physi-
cal attack.”” During the traumatic event, the individual experiences
intense fear, helplessness, or horror.” The symptomatology of the disorder
includes “flashbacks, distressing dreams, or reenactments of the traumatic
events; persistent re-experiencing and persistent avoidance of stimuli
related to the event(s); persistent symptoms of heightened physiological
arousal as manifested in, for example, hypervigilance, irritability, or sleep
difficulties; and/or a numbing of general responsiveness.” These symp-
toms last at least one month and cause significant distress or impair-
ment.* Although PTSD “was originally conceived to address the trauma
experienced by combat veterans, it was soon recognized that the diagno-
sis had broad applications to all types of trauma, including “interpersonal
stressors such as rape, sexual abuse, and physical battering.”*
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RECOMMENDED PRACTICES FOR INTRODUCING
EXPERT TESTIMONY TO EXPLAIN VICTIM
BEHAVIOR: A THREE-STEP PROCESS

P rosecutors should follow three steps when determining how to address
and explain a victim’s behavior. Step one: identify the behavior in the case
that juror’s will perceive as counterintuitive. Step two: determine if expert
testimony explaining victim behavior is admissible in the jurisdiction or if
the behavior will have to—or should—be explained in another manner. *
Step three: explain the victim behavior effectively. Prosecutors who intro-
duce expert testimony on victim behavior should be prepared to explain
the behavior in a manner that respects the victim’s integrity as well as the
difficult situation in which she has found herself.

Step One: Identify the Behavior that Jurors Will Perceive
as Counterintuitive

The first step in presenting expert testimony to explain victim behavior
is to identify the behavior in the case that the jury will not understand.
When preparing a case, prosecutors should review all evidence, including
police and medical reports as well as witness statements for descriptions
of victim behavior that may appear counterintuitive to the jury. Although
each domestic violence or sexual assault case presents unique facts, there
are common victim behaviors which, if present in a case, may cause
jurors or judges to disbelieve the victim.

In State v. Townsend,* the New Jersey Supreme Court wrote: “We have no
doubt that the ramifications of a battering relationship is still a subject that
is beyond the ken of the average juror.”® Specifically, many people expect
domestic violence victims to leave their abusers, report the abuse, and tes-
tify on behalf of the state in the prosecution of their abusers following the
first battering incident. The actual behavior of many domestic violence
victims, however, is quite different from the public’s expectations.
Specifically, victims often stay with their abusers, regularly minimize their
abuse, recant, request the dismissal of charges against their batterers, refuse
to testify for the prosecution, or testify on behalf of their batterers. When
these behaviors are present in a case, a prosecutor must be ready to address
them either through the victim’s testimony or an expert.
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The behaviors of sexual assault victims—particularly non-stranger sexual
assault victims—also frequently conflict with the type of behavior the
public expects from a “real” victim. Without explanation, jurors use these
behaviors as reasons to doubt a victim’s account of her assault. For exam-
ple, the public expects sexual assault victims to scream during their rape;
to forcefully resist their attackers; to report their rapes immediately; and
to remain vigilant following their attacks. Victims, however, often do not
scream or resist during a rape; they frequently delay reporting their
rape;™ and they often do not remain hypervigilant.

Once the prosecutor has identified the relevant behaviors, there are many
ways to determine possible explanations for them. The most obvious way
is to talk to the victim. Not only may she be able to explain the reasons
for her behavior, she also may be able to articulate those reasons to a
jury. Sometimes the reasons for her actions will appear rational and will
be easy for the jury to accept. Other times, it will be difficult, or impossi-
ble, for her to explain her behavior to a jury, and expert testimony will
thus be even more important.

Experts who have experience with victims and have observed their var-
ied responses to trauma can assist in evaluating the relevant counterintu-
itive behaviors that exist in a case and oftering possible explanations for
them. The assistance of an expert can help a prosecutor develop a case
theory or theme, outline direct examination of the victim, and under-
stand cross-examination of the defendant or the victim. Prosecutors
should not, however, seek assistance from an expert who has examined
the victim or is currently providing treatment or counseling to the vic-
tim—except in very rare circumstances.” Examining a victim or using
her treatment provider as a witness will erode her privacy interest in any
treatment record. Prosecutors must be mindful that sexual and domestic
violence victims have privileges and that these must be respected and
guarded.” Not only must the privilege itself be respected, but the vic-
tim’s feelings must be considered. If a victim’s treatment provider testifies
against a victim’s wishes, the victim will have no one to whom she can
turn for private support.

18 NATIONAL DISTRICT ATTORNEYS ASSOCIATION



RECOMMENDED PRACTICES FOR INTRODUCING EXPERT TESTIMONY

Step Two: Determine the Admissibility of Expert Testimony on
Victim Behavior

What does the law say?

In addition to establishing the admissibility of expert testimony on victim
behavior in a jurisdiction, case law or statutes will explain why and how
expert testimony is admissible in a jurisdiction. ® For example, in State v.
Ciskie,” the Washington Supreme Court explained that “neither logic
nor law requires us to deny victims an opportunity to explain to a jury,
through a qualified expert, the reasons for conduct which would other-
wise be beyond the average juror’s understanding.””" Not all jurisdictions,
however, follow this reasoning. Although defendants who are claiming
self defense or another affirmative defense on the basis of being sexual
or domestic assault victims may introduce expert testimony explaining
Battering and Its Effects in all 50 states and the District of Columbia,”
only thirty-one states, the District of Columbia, the military, and federal
jurisdictions have published cases permitting the prosecution to introduce
expert testimony on adult victim behavior.” Significantly, Pennsylvania
expressly prohibits the use of expert testimony to explain victim behav-
ior.”* Some of the remaining states have excluded the testimony based
upon the purpose for which it was admitted or the particular facts of the
case. Other states have limited the introduction of expert testimony on
victim behavior to child sexual abuse cases. Finally, in some jurisdictions,
there are simply no reported cases addressing this issue.”

Prosecutors in jurisdictions without case law or a statute that expressly
excludes or admits expert testimony describing victim behavior should look
to cases involving self-defense claims or child victims for guidance. If there
is no analogous case law, prosecutors should prepare to argue the admissibil-
ity of expert testimony on victim behavior under their rules of evidence as
well as Daubert,”® Kumho Tire,” or Frye,” depending upon the jurisdiction’s
standard for admitting testimony regarding scientific, technical, or other spe-
cialized knowledge.” In some jurisdictions, prosecutors may be able to
argue that the testimony is not subject to review under these cases. "

In order to admit expert testimony, prosecutors must establish that it is
relevant, that it represents the proper subject of expert testimony, that the
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subject of the testimony meets the reliability requirements of Daubert and
Kumho Tire, is generally accepted in the relevant scientific field as pre-
scribed by Frye, or is not subject to a review under these cases, that the
probative value of the evidence substantially outweighs its prejudicial
value, and that the expert is qualified to testify.

When permissible under the laws of the jurisdiction, experts in sexual and
domestic violence should focus their testimony on descriptions of the
myths surrounding sexual or domestic assaults, the dynamics of sexual or
domestic assaults, and common victim behaviors. This testimony should
be based upon the “expert’s own experiences” with victims and observa-
tions of the victims’ behaviors."”" “For example, workers at battered
women’s shelters, battered women’s advocates, and qualified experts have
testified regarding their own observations that most women do not report
the first assault, even to friends and family and they rarely report the first
assault to police.”" “Through the hundreds, even thousands of contacts
with battered women resulting from hotline calls and direct-service,
workers in shelters are able to closely observe the behavior or women
who call daily” If the expert is familiar with any relevant literature or
studies addressing victim behavior, they also should refer to them.'”

The expert’s testimony also should focus on victim behaviors that are rel-
evant to the case in which they are testifying. Experts should not, howev-
er, have reviewed the case file, nor should they give an opinion about the
victim’s behavior. Doing so risks exposing the victim to an examination
by a defense expert. Further, it risks becoming an excludable commentary
on a victim’s credibility rather than admissible testimony about common
victim behavior." In addition, since expert testimony about the specific
behaviors of a victim is subjective, it is more vulnerable to attack by the
detense, who may offer an expert whose subjective opinion may differ.
When this happens, the weight of this testimony is greatly diminished.

Admitting expert testimony on victim behavior under

the federal rules of evidence

Establishing Relevance—FE.R.E. 402 Under the Federal Rules of
Evidence, the admissibility of expert testimony is governed by liberal stan-
dards, and is first analyzed according to the general rules of relevance.'
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Federal Rule 402 provides that “[a]ll relevant evidence is admissible . . . .
Evidence which is not relevant is not admissible.”"" Relevant evidence
means evidence having a tendency to make the existence of any fact that
is of consequence to the determination of the action more or less proba-
ble than it would be without the evidence."”

Expert testimony about victim behavior is relevant in sexual and domes-
tic violence cases because the victim’s credibility is inextricably linked to
her behavior. Common victim behaviors often are counterintuitive to
the public’s expectations. Left without an explanation, a victim’s behavior
often becomes compelling evidence to jurors that the victim lacks credi-
bility. The explanation of a victim’s counterintuitive behavior is relevant,
therefore, because the jury’s ability to understand a victim’s behavior is
intertwined with its ability to judge her credibility.'”

One example of the jury’s common mischaracterization of domestic vio-
lence victims is their misunderstanding of a victim’s decision to remain
in an abusive relationship as evidence of her complicity in or responsibil-
ity for her abuse. In many jurors’ eyes, victims who recant are viewed as
liars whose original reports to police were baseless accusations concocted
to manipulate the system. Alternatively, they are perceived as pathological
women with low self-esteem who enjoy or perhaps deserve their abuse.
Either interpretation has devastating consequences, often resulting in a
not guilty verdict in a criminal prosecution.

Expert testimony on the general dynamics of domestic violence and
common behaviors of domestic violence victims has been ruled relevant
to explain a victim’s conduct or testimony to avoid mischaracteriza-
tions."” In domestic violence prosecutions, expert testimony indicating
that it is not uncommon for a victim to later deny or minimize her
abusers’ conduct has been ruled relevant to explain the possible reasons
for inconsistencies between a victim’s testimony on the stand and her
statements to police and prosecutors."” Many decisions have acknowl-
edged that the public’s beliefs and attitudes about abused women are at
odds with experts’ studies.'"" Some courts have recognized that although
witness credibility is routinely judged by the “consistency [of the witness’
statements], willingness to aid the prosecution, and straightforward rendi-
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tion of the facts,” abuse victims often lack these qualities for good
reason.'” Further, the courts have recognized that this behavior often is
attributed to inaccuracy or deception'” because of “widely held miscon-
ceptions . . . and popular myths.”'"

The rationale for the admission of expert testimony to explain victim
behavior in sexual assault cases is also based upon the negative impact of
prevailing sexual assault myths on a jury’s assessment of victim credibility.
Specifically, the reactions of rape victims, when contrary to the public’s
expectations, are often exploited by the defense to demonstrate a victim’s
lack of credibility. Although, statistics demonstrate that few victims report
sexual assaults and it is uncommon for sexual assault victims to report
their assaults immediately, the public still expects the victim to promptly
report her assault.” As a result, juries require expert testimony to explain
how a victim’s fear, shame, and guilt commonly result in her failure to
speak of or report her rape. For example, after acknowledging the con-
vention of rape victims’ failure to report, the Colorado Supreme Court
wrote: “The lay notion of what behavior logically follows the experience
of being raped may not be consistent with the actual behavior which
social scientists have observed from studying rape victims.”"'

The Subject of the Expert Testimony—ER.E. 702 Once relevance is
established, prosecutors must show that the subject of expert testimony
satisfies the requirements of ER.E. 702. According to ER.E. 702, if scien-
tific, technical, or other specialized knowledge will assist the trier of fact
in understanding the evidence or determining a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or educa-
tion may testify thereto in the form of an opinion or otherwise, if (1) the
testimony is based upon sufficient facts or data, (2) the testimony is the
product of reliable principles and methods, and (3) the witness has
applied the principles and methods reliably to the facts of the case.'”

In sum, the proper subjects of expert testimony are topics beyond the
ken and understanding of the average juror. Several decisions have adopt-
ed this very language when explaining the necessity of expert testimony
to explain victim behavior in sexual and domestic violence cases. For
example, in Nixon v. U.S.,"® the D.C. District Court determined that
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common myths and patterns of battering and common behaviors of bat-
tered victims were found to be beyond the ken of the average juror.'”
Further, in People v. Taylor,”™ the Court of Appeals of New York recog-
nized: “Because cultural myths still affect common understanding of rape
and rape victims and because experts have been studying the effects of
rape upon its victims only since the 1970s, we believe that patterns of
response among rape victims are not within the ordinary understanding
of the lay juror””" Further, courts have reasoned that since juries often
find victim behavior to be “incomprehensible”'* and “counterintu-
itive”' prosecutors must explain it.

Prosecutors should note, however, that not all jurisdictions have found
victim behavior that may be counterintuitive to jurors to be beyond their
understanding. For example, in Washington v. Cooke,"* the Washington
Appellate Court concluded that expert testimony on victim behavior
(here, termed battered woman syndrome) was not required to explain a
victim’s decision to remain with her abuser when the defense argued that
this behavior was inconsistent with a real victim’s behavior. Specifically,
the court noted that “[e]xpert testimony is required when an essential
element in a case is best established by opinion and the subject matter is
beyond the expertise of a lay witness . ...”"” The court concluded that
expert testimony was not required in this case because the “disputed ele-
ments were adequately proved with lay testimony. Personal relationships,
even abusive relationships, are within the realm of the jury’s collective
experience and common sense. The jurors [therefore]| could evaluate the
argument in light of human experience.”"

The subject of the expert’s testimony should be focused on objective
observations from the expert’s experience with, or specialized knowledge
about, common reactions of sexual or domestic violence victims. It
should also focus on the behaviors and issues related to sexual and
domestic violence that are relevant to the case in which they are testify-
ing. Where relevant and admissible, an expert’s testimony may also
include a discussion about myths related to sexual and domestic violence.
Although expert testimony may include current research or articles relat-
ed to victim behavior, the most effective qualification often will be an
expert’s extensive experience working with or observing sexual or
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domestic violence victims. The reliability of this type of testimony, as
compared with an expert’s subjective evaluation if a victim, rests squarely
on the extent of the expert’s experience as well as his or her ability to
articulate the observations and knowledge gained in the course of his or
her experience. Because the expert testimony is objective, cross-examina-
tion likely will focus on the expert’s honesty, i.e., is he or she truthfully
relating his or her experiences; the breadth of the expert’s experience, his
or her knowledge of the literature; as well as his or her bias towards vic-
tims of sexual or domestic violence. In addition, an expert also should
discuss his or her training experiences, which can be relevant to victim
behavior as well as the public’s belief in myths about sexual or domestic
violence.Victim advocates, shelter or crisis center directors, social work-
ers, Sexual Assault Nurse Examiners (SANEs), psychologists, and psychia-
trists are some examples of experts who will possess the qualifications
and experience discussed above.

In many jurisdictions, it is still common practice for expert testimony on
victim behavior to be introduced as BWS, RTS, or an evaluation that the
victim’s behavior is consistent with one of these syndromes. This strategy
is both ineffective and vulnerable to attacks that it is unreliable. This is
discussed in more detail in Other Common Terms as well as Limitations on
Common Practices of Introducing Expert Testimony on Victim Behavior. Second,
using syndromes and disorders to describe victim behavior risks making
jurors believe that the victim suffers from a pathology. Finally, since
expert’s who use these terms often render a subjective opinion about the
victim, either directly or through a hypothetical, there opinions are easily
countered by a different expert’s opinion of the same facts.

These common attacks on expert testimony addressing victim behavior
can be avoided by focusing expert testimony on victim behavior on an
expert’s observations, research, writing, or review of articles or studies
which address: (1) a general discussion of sexual or domestic violence; (2)
the existence and prevalence of common myths surrounding these types
of violence; and (3) common victim responses to trauma or behaviors in
these types of cases. This method does not include an expert opinion on
whether a victim suffers from a syndrome or disorder, whether her
behavior is consistent with an individual who sufters from a syndrome or
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disorder, or whether her behavior was caused by a particular event.
Accordingly, this method avoids pathologizing the victim. In addition,
because the subject of the testimony is objective (facts and observations)
rather than subjective (diagnosis and conclusion), it remains eftective tes-
timony which is less vulnerable to attack.

Establishing “‘general acceptance’ under Frye v. United States and
“reliability”’ under Daubert v. Merrell Dow and Kumho Tire Co., Ltd.

v. Carmichael 1f proposed expert testimony is determined to be relevant
and meet the requirements of ER.E. 402 or the applicable state rules of
evidence, the testimony still must be subjected to further scrutiny under
a state’s interpretations of novel scientific evidence." States generally use
one of two standards to determine the admissibility of this type of evi-
dence: Frye v. United States and Daubert v. Merrell Dow."

* Frye v. United States In states that apply the traditional standard
articulated in Frye v U.S. for the admission of expert testimony, the testi-
mony must be “based on a well-recognized scientific principle or discov-
ery, and the theory from which the deduction is made must be
sufficiently established to have gained general acceptance in the particular
field.”"” Expert testimony addressing victim behavior has been found to
be admissible under Frye in many jurisdictions. For example, in People v.
Ellis,* the court cited a 1985 case in support of its conclusion that
expert testimony on battered women’s behaviors “had ‘gained a substan-

tial enough scientific acceptance to warrant admissibility””"!

The “Frye test” bases the admissibility of expert testimony on general
acceptance in a particular scientific discipline. One of the difficulties with
this test is that it excludes otherwise valid and reliable testimony simply
because it is too “new;” that is, it has not yet obtained general acceptance
in the field. To rectify this problem, the United States Supreme Court
adopted a more liberal test for the admission of novel scientific evidence
in Daubert v. Merrell Dow.

e Daubert v. Merrell Dow and Kumbho Tire Co., Ltd. v. Carmichael
In Daubert v. Merrell Dow,"* the Supreme Court ruled that the Frye test
had been supplanted by the adoption of the Federal Rules of Evidence.
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The Court then adopted a validity/reliability test for the admission of
expert opinion testimony under ER.E. 702. The Court held that a trial
judge is required to make a preliminary assessment of whether the rea-
soning or methodology underlying the expert’s testimony is scientifically
sound (validity), and whether the reasoning or methodology properly
applies to the facts at issue (reliability)."” “Subsequently, in Kumho Tire
Co., Ltd. v. Carmichael,"* the Supreme Court held that Daubert applies not
only to expert testimony based upon ‘scientific knowledge’ but also to
‘technical’ and other ‘specialized” knowledge covered by ER.E. 702. The
Court noted that the “trial judge has a gatekeeping function in these
inquiries to ensure that any and all expert testimony is not only relevant
but reliable.”*> Experts have “testimonial latitude broader than other wit-
nesses on the theory that the expert’s opinion will have a reliable basis in
the knowledge and experience of his discipline.””* “In some cases, the
reliability determination focuses on the expert’s qualifications to render
the opinion. .. .In others it might center on the factual basis or data that
give rise to the opinion.”"” In addition, “Kumho Tire reiterated the
instruction that [Daubert] factors ‘are meant to be helpful, not defini-
tive’™ and emphasized that the factors may or may not be ‘pertinent in
assessing reliability depending on the nature of the issue, the expert’s par-
ticular expertise, and the subject of his testimony.””"”’

Under Daubert, topics admissible through expert testimony are subject to
the following criteria: (1) whether the theory or technique can be or has
been tested; (2) whether the theory or technique has been subjected to
peer review or has been published; (3) whether the theory or technique
has a known or potential rate of error and what it is; (4) the existence
and maintenance of standards controlling the technique’s operation; and
(5) whether the theory or technique is generally accepted in the relevant
scientific community. As stated above, however, this list is not exhaustive
and all factors do not need to be applied."

Avoiding Frye and Daubert?*' Some courts have held that expert testi-
mony on victim behavior and similar matters is not even judged by a

novel scientific evidence test. For example, in State v. Borelli,
which the state admitted expert testimony from a sociologist concerning
BWS, the Connecticut Supreme Court noted that it “does not apply the

2 3 case in
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Frye test to all types of expert testimony, even if technical or scientific
concepts are involved.”' It continued by recognizing that an application
of the Frye test is appropriate when “the experimental, mechanical, or
theoretical nature of the scientific evidence had the ‘potential to mislead
lay jurors awed by an aura of mystic infallibility surrounding scientific
techniques, experts, and the fancy devices employed.”"* It concluded by
stating that “expert testimony need not satisfy the Frye test in cases where
‘the jury is in a position to weigh the probative value of the testimony
without abandoning common sense and sacrificing independent judg-
ment to the expert’s assertions based on his special skill or knowledge. . . .
Furthermore, where understanding of the method is accessible to the
jury, and not dependent on highly technical or obscure scientific theo-
ries, the expert’s qualifications, and the logical bases of his opinions and
conclusions can be eftectively challenged by cross-examination and
rebuttal evidence.”' In Borelli, the expert neither examined the victim
nor offered any opinion as to whether she was battered or exhibited
symptoms similar to other battered women."* In addition, he did not
“apply any scientific instrument or test to specific evidence in the case,
nor did he use battered woman’s syndrome as a diagnostic tool . .. [nor]
did he apply any scientific test to a hypothetical question posed by the
state.”" Rather, the expert’s testimony was “based on his observations of
a large group of battered women through the lens of his educational
background and experience. |Further, t/he state oftered [the expert’s] tes-
timony in order to provide an interpretation of the facts that a lay jury
may not have perceived because of its lack of experience with battered
women.”"* In this case, the state offered the evidence “for the purpose of
providing a possible explanation for the victim’s recantation and to
impeach her subsequent testimony that she had lied” to get the defen-
dant drug treatment.'"

Avoiding the Exclusion of Relevant Evidence on Grounds of Prejudice,
Confusion, or Waste of Time—ER.E. 403 Even though evidence is rele-
vant, some courts may exclude testimony when they determine the dan-
ger of unfair prejudice substantially outweighs its probative value.”™ The
final analysis that must be applied to the introduction of expert testimo-
ny is whether “its probative value is substantially outweighed by a danger
of unfair prejudice, confusion of the issues, possibly misleading the jury,
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or by considerations of undue delay, waste of time, or needless presenta-
tion of cumulative evidence.””' “A synthesis of the courts’ reasonings in
the cases that have allowed expert testimony [on victim behavior]| reveals
that the key consideration is whether such testimony can help explain
seemingly bizarre or puzzling behavior by a witness without undue
prejudice to the defendant.”'>

“There is a kind of weighting or presumption in favor of admissibility
built into ER.E. 403 "** Evidence will not be excluded if the counter-
weights merely outweigh probativeness; they must ‘substantially out-
weigh In addition, prejudice alone is not enough; the prejudice must be
‘unfair””"* Generally, courts will focus on the reliability of the theories
being expounded by the expert as a critical factor in weighing the pro-
bative value of expert testimony.” In addition, courts are concerned that
the aura of trustworthiness or reliability that automatically attaches to
expert opinion will cause a jury to give the evidence from the expert
greater weight. This potential impact on the jury makes an unreliable
opinion or one based upon an expert’s own lay judgment that much more
dangerous—as jurors will then be focusing on improper testimony.' This
analysis further underscores the recommendation that prosecutors focus
the expert’s testimony on the expert’s experience and knowledge about
common victim behaviors; it should not include an opinion that the vic-
tim’s behavior is consistent with that of other victims of assault.

Qualifying the Expert Under ER.E. 702, an expert must be qualified by
“knowledge, skill, experience, training, or education.””” Qualifications are
defined broadly. Generally, an individual with a reasonable pretense to spe-
cialized knowledge may be qualified as an expert based upon his or her
clinical experience,” education, knowledge of relevant scholarly articles,
authorship of articles, prior qualification, or a combination of the factors
listed above.™ “The trial court has discretion in determining the sufficien-
cy of the expert’s qualifications and its decision will be reviewed only for
manifest error and injustice.”'® In addition, courts give much deference to
their previous decisions and, therefore, experts who previously have been
qualified to testify as an expert typically will be qualified again.'®'

Many experts who have been qualified to testify about victim behavior
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in domestic violence cases have impressive credentials as well as extensive
experience in treating battered women or sexual assault victims.'"” Other
experts have been qualified based on their extensive clinical experience
alone.'"” There is no single profession, training experience, or body of
knowledge that makes one able to testify as an expert about victim
behavior that jurors perceive as counterintuitive. The spectrum of experts
is varied. Courts have held that “the witness d[oes] not have to be a
trained clinician, capable of diagnosing . . .1in order for the judge proper-
ly to qualify her as an expert concerning the general or typical character-
istics ... 71

If all else fails and a court does not allow expert testimony, the victim or
another witness may be able to testify about a victim’s behavior after the
alleged incident. In this scenario, the prosecutor must address the
behavior during his or her closing and ofter possible explanations for the
behavior based upon the evidence introduced during the trial.

e “Traditional” Expert Qualifications Traditionally, courts have
found licensed clinical psychologists,® psychological counselors, and psy-
chiatric nurses all qualified as expert witnesses.'” For example, in one
case, a witness was qualified as an expert in the area of the “general char-
acteristics of battered women,” based upon the witness’s experience with
over “200 battered women over a period of years,” a master’s degree in
social work, a doctorate in sociology, a tenured and visiting position as a
professor, as well as numerous publications.'” In another case, the court
noted that an individual with the proper experience and training as
either a psychologist or psychiatrist would be qualified to testify about
RTS." Finally, another witness was qualified as an expert in BWS,
because she held “a bachelor’s degree in psychology, a master’s degree in
counseling, and was at the dissertation level for her Ph.D. in marriage
and family counseling . .. """ The court did not care that defense
showed on cross-examination that she had never published any articles or
that she had never before testified as an expert witness."”'

e “Nontraditional” Expert Qualifications A witness is not qualified
as an expert by meeting a fixed set of criteria; the analysis is unique to
the witness and the witness’s education, training, and experience. An
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expert witness need not reach the highest levels of education, clinical
experience, and research conducted in order to be qualified as such.
Courts have recognized that “[flormal education . ..1is not a prerequisite
for expert status.”"”> The court in Commonwealth v. Goetzendanner™ noted
that “[t]he witness did not have to be a trained clinician .. .1in order . ..
[to testify] concerning the general or typical characteristics of BWS.”'"
In this case, the expert was the executive director of the New York State
Office for Prevention of Domestic Violence, had over 10 years of experi-
ence in domestic violence programming and training, and had a bache-

175

lor’s degree in psychology.

The following are examples of “nontraditional” experts who have been

qualified to testify about victim behavior:'

"7 a victim advocate qualified as

* Victim Advocate In Stevenson v. State,
an expert witness in the area of sexual assault and common victim
behavior based on her “fifty hours of sexual assault training|,] . . . work
at [a] rape crisis center for over two years|, . . . counseling] over 100 ...
victims of sexual assault,” publishing one article presented at a seminar,

and writing several articles for the center’s newsletter."”

Victim Witness Coordinator In State v. Schaller,'” a victim-witness
coordinator with a degree in social work, who had served as a liaison
between victims and prosecutors for a lengthy period of time, was per-
mitted to testify that it was “very common” for domestic violence vic-

tims to “later minimize or recant’” an earlier assault accusation.'®

* Rape Crisis Center Counselor In State v. Robinson,”' a Wisconsin
court found a worker at a rape crisis center to be qualified as an expert
in sexual assault and common rape victim behavior as she “had six years
of experience at the rape crisis center and had personally dealt with
seventy to eighty victims.”" The court reasoned that, under Wisconsin’s
equivalent of Federal Rule of Evidence 702, “a witness qualified as an
expert by knowledge, skill, experience, training, or education may testi-
fy ... "™ This witness was deemed an expert through her experience
and was able to testify about misconceptions of rape victims.
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e Shelter Director and State Coalition Director In the rape case
Thomas v. State,"™ a director of a rape crisis center testified regarding the
number of victims who delay reporting a rape or fail to report at all.”™
In a domestic violence case in Iowa, a shelter director was qualified as
an expert in the general characteristics of BWS and was permitted to
testify generally about BWS based upon her degree in social work;
service as a director in related organizations for over ten years; involve-
ment in counseling approximately 2000 battered women; training; par-
ticipation on a task force; contribution to a task force publication; and
her published article in a medical society."™ The court noted that her
degree in social work and her position as executive director of the
Iowa Coalition Against Domestic Violence made her “impressive and
easily [able to] qualify””"” A program services director of a battered
women’s shelter was able to testify about family violence in another
domestic violence case.'™

Emergency Room Doctor In Russell v. State,' the court found that a
board-certified doctor in emergency medicine who received training in
BWS and who diagnosed patients with BWS was qualified as an expert
in BWS in order to refute a defense claim that the victim’s behavior was
inconsistent with that of a sexual assault victim." The court also found
that “[b]attered woman syndrome is often relevant to the emergency
treatment of women, and this diagnosis is often made by emergency
room physicians.”"" In People v. Christel,"” the Michigan Supreme Court
noted, “simply because [the doctor]| never treated complainant or defen-
dant does not disqualify him” because the doctor’s practice included
domestic violence victims and he had written on that subject.'”

Sexual Assault Nurse Examiner (SANE) In Escamilla v. Texas,"* a
sexual assault nurse examiner (SANE) explained her role and that “her
training and experience made her aware that some children delay
reporting [child sexual abuse] for several reasons.”"”

196

Social Worker In Simmons v. State,"” social workers were qualified as
experts on victim behavior in the area of domestic violence and sexual
violence based upon their training and experience."”’
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e Law Enforcement Personnel In Escamilla, a case that involved child
sexual abuse, an investigator for the Llano County Sheriff’s Department
was permitted to testify that in her experience a “delayed outcry was
normal”"* Significantly, the court determined that because the witness
was testifying about her personal experience, her testimony was not
expert testimony. In this case, the expert had a Bachelor of Science
degree in criminal justice “several years of experience as a forensic
interviewer at a children’s advocacy center.””'”

Step Three: Explaining the Victim Behavior

Prosecutors should always consult their jurisdiction’s law before making a
motion to introduce expert testimony on victim behavior. If there is a con-
flict between the recommendations of this monograph and the rules man-
dated by a jurisdiction, prosecutors should defer to the specific practices of
their jurisdiction. If a prosecutor practices in a jurisdiction that still employs
syndrome testimony to explain victim behavior in sexual and domestic vio-
lence prosecutions, the prosecutor should consider ceasing this practice and
introducing this testimony using accurate terminology and descriptions.

Determine the purpose of the expert testimony

Expert testimony should focus on victim behavior, a discussion of sexual
or domestic violence as well as common myths and misconceptions
about sexual and domestic violence. Prosecutors know all too well that
one of the barriers to the successful prosecution of sexual and domestic
violence cases is the perpetuation of myths. The primary purpose of the
expert’s testimony, therefore, is to dispel these myths. The expert may dis-
cuss articles or studies, either reviewed or conducted, as well as personal
knowledge gained through delivering or attending trainings. Further, to
limit confusion and ensure that the information delivered to jurors is rel-
evant, prosecutors should guide an expert’s testimony to ensure that the
expert does not spend a great deal of time on issues that may be irrele-
vant to their case. For example, there are several older domestic violence
theories. One such theory is the “cycle of violence.” Although it may
provide an accurate description of some relationships, this theory is not
applicable to all domestic violence cases. As a result, experts should
devote only minimal time, if any, to a discussion of this theory, unless it
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directly applies to the case.* If this theory is inapplicable, expert testimo-
ny that includes more than a recognition of this theory’s existence likely
will leave jurors with the impression that either a cycle exists or should
exist in the current prosecution. As a result, if no evidence of a cycle is
introduced, jurors may decide, incorrectly, that an incident did not occur.

After the prosecutor reviews the case file, interviews the victim and other
civilian witnesses, talks to the victim advocate, and perhaps consults with
an expert, the prosecutor should be able to identity some behaviors
exhibited by the victim in the case that the jury may perceive as coun-
terintuitive. The prosecutor should guide the expert’s testimony so that it
is focused on victim behaviors that are relevant to the case presented.
When testifying, experts should briefly discuss common behaviors that
they have observed in victims with whom they have worked or about
which they have studied or read. Prosecutors, however, should structure
their questioning of the experts™ to focus on the behaviors that the
complainant exhibited, since these will raise the greatest questions in
jurors’ minds. For example, expert testimony in a sexual assault case
where the victim avoids contact with her assailant following her assault
should not include a long, essentially irrelevant, discussion of mastery,
where victims continue to have contact with their assailant for various
reasons including an attempt to regain control over their assault.””

Decide whether to call an expert in your case

The decision to introduce expert testimony should be based on more
than just the law of a particular jurisdiction. Just because expert testimo-
ny on victim behavior is admissible does not mean that prosecutors
should introduce it. First, prosecutors should decide whether expert testi-
mony is the most effective method of explaining a victim’s behavior in a
particular case. In some cases, the victim will be able to best articulate the
reasons for her behavior. One example might be a case where a victim
did not flee from a sexual or physical assault out of fear. The victim’s tes-
timony itself may provide a common-sense explanation that is far more
compelling than abstract expert testimony.

In other cases, prosecutors may consider calling the victim’s friends or
family members to testify regarding changes in the victim’s behavior pre-
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and post-assault. These perceived changes may corroborate the victim’s
testimony about her feelings and behavior around the time of the assault
and thus help to explain her actions to the jury.

Before presenting expert testimony, prosecutors should attempt to evalu-
ate and understand the community in which they are prosecuting, as well
as the jury panel and judge in each case. Some communities and some
individual jurors may resist testimony from expert witnesses. Judges may
have pre-conceived notions and biases as well. Alternatively, a community
or judge may be receptive to expert testimony, but may have a bias
against the expert available to the prosecutor.

As previously discussed, only in the rare case should a prosecutor offer
expert testimony from an expert who has provided the victim with men-
tal health treatment or a psychological examination. In such a case, victim
privacy must be an utmost concern for the prosecutor when, as stated ear-
lier, the decision to call this type of expert will expose the victim’s mental
health records to discovery and intense scrutiny. Since this will likely cause
the victim emotional trauma, this practice is disfavored and should be
used only after a full consideration of all available alternatives.

Prosecutors also should remember that a decision to use victim advocates
as expert witnesses may implicate victim privacy and autonomy. Perhaps
more importantly, these issues are implicated even when the advocate
whom the prosecutor intends to call is not and has not been affiliated
with an organization that has worked with the victim. Particularly in
domestic violence cases where a victim is uncooperative with the prose-
cution, the potential exists that the victim will perceive an advocate’s par-
ticipation as a breach of trust or demonstration of disloyalty to her.

Choose the most effective expert for your case

When choosing an expert, the prosecutor must determine what kind of
expert will be most eftective based on the law of the applicable jurisdiction
as well as the facts of the case. Normally, the prosecutor will have to
choose between an academic or “credentialed” expert whose experience is
grounded in theory, an “anecdotal” expert whose experience is based upon
“in the field” work with victims, or a combination of both. Depending on
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the jurisdiction, however, prosecutors may have to consider the expert’s
profession. For example, if a prosecutor is considering using a current or
former member of law enforcement to discuss victim behavior, the prose-
cutor should consider whether the jurisdiction permits expert testimony
from a current or former law enforcement officer; the community’s rela-
tionship with and attitudes toward law enforcement; and whether that rela-
tionship will enhance or counteract the expert testimony.

Prepare the expert to testify™”

Prosecutors must conduct appropriate pretrial preparation with even the
most seasoned experts. First, experts should prepare for their qualification
by reviewing their curriculum vitae and ensuring that it is current.
Prosecutors should explain the necessary qualification requirements under
ER_.E. 702. In addition, experts should be prepared for any challenges to
their qualification. Prosecutors should be sensitive to the fact that experts
may worry that they will not be qualified. This is particularly true when
working with an expert who has not been qualified before or is a nontra-
ditional expert, such as a victim advocate, rape crisis counselor, or shelter
director. Prosecutors should never acquiesce to a defense request to stipu-
late to an expert’s qualifications. It is important for the judge and the jury
to understand the breadth of the expert’s qualifications as well as the com-
monality of the victim behaviors that they may perceive as counterintu-
itive—as the expert’s qualifications relate directly to the expert’s credibility.

Expert witness preparation also must include a discussion about the sub-
ject matter on which the prosecutor will seek to offer the witness as an
expert. Prosecutors should refer to the applicable law in their jurisdic-
tions to determine in what, if any, subject matter a witness is legally
required to be an expert in order to offer expert testimony. It bears
repeating that although the victim behavior which necessitates the intro-
duction of expert testimony has been described throughout this mono-
graph as “counterintuitive,” prosecutors should not offer their expert as
an “expert in counterintuitive behavior” (see Chapter II). Some examples
of areas in which an expert may be qualified are “sexual or domestic vio-
lence,” “common sexual or domestic violence myths,
responses to trauma in sexual or domestic violence cases,” or “common
victim behaviors in sexual or domestic violence cases.”

99 (¢

common victim
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Prosecutors should meet with the expert to go over the purpose and
focus of their direct testimony. This is the time to remind the expert
about the issues and behaviors that are most critical to the case. Further,
when working with a credentialed expert, such as a forensic psychiatrist
or psychologist, prosecutors should be clear that a diagnosis or evaluation
of the particular victim’s behavior is not the intended focus of the expert
testimony, unless the expert has been called to testify about the specific
victim.*” Finally, prosecutors should prepare the expert for cross-exami-
nation. Where possible, this preparation should include a rigorous mock
cross-examination.

Overcome common objections

Defense attorneys commonly object to the introduction of expert testimo-
ny on victim behavior on the following grounds: (1) relevance; (2) admissi-
bility, including attacks under Frye and Daubert; (3) need for expert
testimony (i.e., “It’s not beyond the ken of the ordinary lay person...”); (4)
qualifications of the expert; (5) prejudice or one of the other ER.E. 403 rel-
evancy counterweights; (6) improper introduction of a defendant’s
“uncharged misconduct;” (7) improper bolstering; (8) lack of foundation;
(9) legal conclusion (i.e., “You're saying that she was abused...”); and (10)
speculation (i.e., “You have no knowledge of this case, but you are guessing
that she was abused”). The first five common objections are discussed in
Step Tivo above. Objections 6 through 10 are addressed below.

Improper bolstering

Expert testimony often is offered to rebut defense claims that the victim’s
behavior is inconsistent with that of a “real” victim. Some courts have
ruled that the defendant does not have to attack the victim’s credibility
before the prosecution can offer expert testimony.*” For example, in State
v. Vance,™ the Minnesota Court of Appeals ruled that “where the alleged
victim’s testimony is at issue, the district court may admit testimony . . .
during the prosecution’s case-in-chief, even if neither party directly
attacks the victim’s credibility.”*” Typically, however, defense attorneys
attack a victim’s credibility during their opening statements, thus placing
credibility at issue.”” Prosecutors also can introduce expert testimony in
rebuttal;” however, it is not always strategically best to wait until rebuttal
to explain the victim’s behavior.
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The guiding principle regarding introduction of expert testimony is usu-
ally whether or not the testimony “is relevant and helpful in understand-
ing an issue in the case.””" Although the applicable issue in sexual and
domestic violence cases is credibility, courts difter in their interpretation
of how and when the victim’s credibility becomes an issue in a case.”"
Some courts state that certain behaviors, such as recanting, automatically
cause credibility to be at issue.””” Others have held that prosecutors can
explain a victim’s behavior before the defense uses it to attack her credi-
bility.”" It is important, therefore, for prosecutors to understand their
jurisdiction’s assessment of when a victim’s credibility has been attacked.

Regardless of the existence or the extent of a defense attack of the victim’s
credibility, defense attorneys may object that the prosecution’s introduction
of expert testimony to explain the victim’s behavior improperly invades the
jury’s function by placing a “stamp of scientific legitimacy” on the victim’s

allegations, and, therefore, improperly bolstering her credibility.*"

Prosecutors may respond by arguing that the “[e]vidence [is] not offered to
bolster, . . . but to provide the jury with an explanation for inconsistencies
in [the victim’s] testimony.” ** Prosecutors also may argue that the defense
cross-examination of the victim’s failure to call out for help® necessitates
expert testimony in order to debunk the common myth that all victims
will cry out for help upon attack. When the defense cross-examined the
victim about her silence in Parrish v. State, the Georgia Court of Appeals
affirmed the trial court’s admission of expert testimony because “the con-
clusion of the expert is one which . . .1is beyond the ken of the average
layman.”*” The court noted that “the defense opened the door by using
the victim’s failure to seek help as evidence of her lack of credibility””**

Defense attorneys also may object that the expert’s testimony improperly
comments on the truthfulness of the victim.”” The prosecution can respond
that the objection lacks merit because “the fact that expert testimony indi-
rectly touches upon a witness’ credibility does not render it inadmissible.”**’
Testimony is offered for a proper purpose; the fact that credibility may

come into play does not bar the admission of the testimony.

Finally, in cases where the victim recants, defense attorneys may object to
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the admission of expert testimony on the grounds that since the victim’s
behavior favors the defendant, and therefore is not being attacked, expert
testimony introduced to explain the behavior is improper. The prosecutor
can respond to this assertion by arguing that “since it is a witness’s puz-
zling behavior that triggers the need for expert testimony to help the
jury assess the evidence before it, its introduction should not be depend-
ent on a defense attack on the witness’s credibility. . . . [Some] ‘courts
have ruled correctly that expert testimony that explains general charac-
teristics to offset common misconceptions is permissible’ even where the
defense has not attacked the victim’s credibility,” e.g., where she recants
and her testimony favors the defendant.”

Introduction of defendant’s uncharged misconduct

Prosecutors’ introduction of expert testimony on victim behavior fre-
quently implies the existence of other bad acts committed by the defen-
dant. As a result, prosecutors should consider whether any part of the
expert’s testimony may implicate ER.E. 404 (b). If so, prosecutors should
prepare, file, and argue a motion which puts the defense and the court
on notice of any other acts the prosecutor seeks to introduce in the case-
in-chief. Prosecutors should note that 404(b) may unintentionally be
implicated during an expert’s discussion of the theories or dynamics of
domestic violence, e.g., cycle of violence or power and control, particu-
larly if some factors are not present in the case. Other acts motions are
helpful, therefore, to clarify the purpose of discussing these theories — to
educate the jury about domestic violence. Alternatively, the court may
want to give a limiting instruction to the jury explaining the purpose of
the testimony. The prosecutor should ensure that the expert clarifies that
he or she is not offering an opinion on the facts of the case or behavior
of the victim, just educating the jurors about the expert’s knowledge in
the area and/or clinical experiences.

Foundation

Another issue frequently raised in connection with the introduction of
expert testimony on victim behavior is the failure of the prosecution to
lay a proper foundation for the admission of expert testimony. “A proper
foundation includes showing that the expert has the requisite knowledge,
skill, education, and experience on which to base her opinion and that
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the facts upon which the expert testifies have already been placed into
evidence.””” In addition, there must be evidence of either a victim’s puz-
zling behavior, e.g., recantation or reunion with the batterer.

Legal conclusion

Prosecutors should be sure to avoid impermissible character evidence.
Specifically, evidence of a person’s character or a trait of character is not
admissible for the purposes of proving action in conformity therewith on
a particular occasion.” This rule applies both to the victim and to the
defendant. In addition, experts should never testify about a particular
witness’s credibility or whether they believe an assault did or did not
happen or a crime occurred. Experts should never testify as to whether
they believe the victim is telling the truth or whether they believe the
victim was sexually assaulted. “[TThe expert should not be asked to testify
that a witness was in fact battered or raped or give any opinion as to the
complainant’s truthfulness.”* This type of testimony almost always results
in a mistrial of the case or the reversal of a conviction on appeal.

Speculation

In one case, an expert asserted that it appeared likely that the alleged victim
had truly been raped because she showed symptoms of RTS. Specifically,
the expert testified: “In every rape victim I have seen, they exhibit consis-
tent symptoms ... For example, body soreness, guilt, shame, feelings about
the trial, nightmares, and flashbacks are all common symptoms that rape vic-
tims’ experience. There is a profile for rape victims and [she] fits it.”*”

One article addressing domestic violence victim behavior notes, “to avoid
undue prejudice to the defendant, the expert should testify only to the gen-
eral characteristics of Battering and Its Effects and not whether the com-
plainant exhibits these traits. Prosecutors should also refrain from using
hypotheticals that too closely mirror the particular facts of the case at bar,
because courts have deemed this technique as merely a tactic to circumvent
the prohibition against offering expert testimony on whether the com-
plainant was in fact battered.”” For the reasons set forth in this monograph,
however, it is recommended that experts avoid labeling a victim’s behavior
with a syndrome and instead focus on common issues and behaviors
observed in their experience working with victims. In addition, where
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relevant and admissible, experts should discuss myths observed in their
training, experiences working with victims or through article or research
reviews.
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©OOn the surface, the methodology for introducing expert testimony on
victim behavior in sexual and domestic violence prosecutions appears anal-
ogous to methods employed by defense attorneys in support of a self-
defense or duress claim. “Particularly in criminal cases, litigants have sought
to introduce expert testimony as to a long list of profiles said to be scientif-
ically constructed or valid. The ‘battered woman syndrome’ has been
invoked by women to support pleas of self defense in murder cases, to but-
tress defenses of duress in cases in which they aided their abusive partners
in criminal activity, to explain inconsistencies in a woman'’s statements or
behavior, and in various other situations. Prosecutors in sexual abuse cases
have relied on rape trauma syndrome to negate a claim of consent, to
explain conflicting statements or actions of the complainant, to prove
criminal sexual penetration, and defendants have introduced evidence that
a complainant did not experience the syndrome’s symptoms.”*”

A survey of law review articles and case law reveals the common practice
of describing victim behavior in terms of BWS, RTS, “Battering and Its
Effects,”™" “eftects of family violence,””' and PTSD ** in both sexual and
domestic violence cases. Confusion exists because, notwithstanding the
specific definitions of each term, the terms are used liberally and some-
times interchangeably by judges, prosecutors, and experts to describe
common victim behavior. Further, in criminal prosecutions, where self-
defense 1s asserted by the defendant, the introduction of testimony on
BWS is common in support of a self-defense claim and can at times be
appropriate. Notwithstanding this practice, sexual and domestic violence
prosecutions are different from cases in which a defendant seeks to justify
or excuse her behavior.

The relevant case law and articles also demonstrate that prosecutors often
copy defense strategies for explaining domestic and sexual violence vic-
tim behavior. The purpose of expert testimony, however, is different,
depending on whether it is introduced on behalf of a complainant or a
defendant in a criminal prosecution. As a result, the methodology
employed by defense attorneys to excuse certain behaviors is less helpful

NDAA 41



INTRODUCING EXPERT TESTIMONY TO EXPLAIN VICTIM BEHAVIOR

to prosecutors seeking to explain a victim’s common, albeit puzzling,
behavior. A defendant introduces such testimony to negate an element of
the offense or to establish an affirmative defense by justifying or excusing
the criminal behavior as that enacted by a “victim.” When introduced by
prosecutors, however, this evidence is offered to dispel myths and provide
an accurate context in which to judge victim behavior. The major practi-
cal difference is that when the defense seeks to introduce expert testimo-
ny to satisfy an element of the defense or refute an element of the crime,
the defendant is typically examined by a psychiatrist or psychologist who
then testifies that the defendant did or did not have a psychological con-
dition, for example, BWS. When the prosecution seeks to introduce
expert testimony to dispel common juror myths and to provide a proper
context for jurors to consider the victim’s testimony, the victim should
not be examined or evaluated by the expert. Instead, the expert testifies
generally—allowing the jury to ultimately consider how the expert’s tes-
timony relates to the victim’s behavior.

Prosecutors should consult with experts and carefully read case law to
understand how such expert testimony has been explored in the litera-
ture and utilized in criminal prosecutions. For example, a case discussing
expert testimony on BWS allegedly present in a female defendant
accused of murdering her husband (the alleged batterer) may not be
applicable and likely is distinguishable from a domestic violence case
where the male defendant is the batterer and the prosecution is seeking
to introduce expert testimony regarding victim behavior in its case-in-
chief. The methodology used by defendants with the goal of ultimately
arguing justification or affirmative defense for a defendant requires criti-
cal adjustments in its implementation and in the construct of the argu-
ments if the prosecution seeks to rely on it. Adjustments include utilizing
more accurate terms to describe behavior and adjusting the protocol for
introducing it. Without these adjustments, prosecutors risk making errors
in arguments for admission of such testimony, misusing the expert testi-
mony, diluting the effectiveness of the evidence, and, at worst, introduc-
ing objectionable or inadmissible evidence.

Further, “|a]lthough the syndromes . .. may be useful in the clinical con-
text, none of these syndromes are forensically useful because they do not
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have diagnostic utility in differentiating between those who have been
traumatized by rape, child abuse, or battering, and those who have not.
There are further limitations to the terms and methodologies commonly
used to explain victim behavior. These will be discussed below.

22232

Character Evidence—F.R.E. 404

Rule 404(a) of the Federal Rules of Evidence adopts the well-established
rule that character evidence is inadmissible to prove that a person acted
in conformity with that character. This rule is commonly implicated by
prosecutors seeking to introduce a defendant’s uncharged conduct. It is
generally thought that this type of evidence is either irrelevant or overly
prejudicial. In other words, the prosecutor may not introduce evidence
that the defendant is a “bad man” and has committed the current charges
because of his bad character. “Bad character” of the defendant may, how-
ever, be offered by the prosecution where the defendant has offered evi-
dence of his own good character or has attacked the character of the
alleged victim. In the latter case, the prosecution may respond with “bad
character” evidence limited to the character trait of the victim that was
attacked by the defendant.

“When profile evidence is used defensively (to show good character, to
restore credibility, or to prove apprehension in connection with a claim of
self-defense), it falls under an exception to the rule against character evi-
dence. Admissibility [in these cases turns on] the extent to which expert
testimony would assist the jury viewed in light of the usual counter-
weights. The [court must consider the| qualifications of the expert, the
degree of acceptance of the appropriate scientific community, the reliability
and validity of using the profile, the need for the evidence in light of what
most jurors know about the behaviors in question, whether the expert
crosses the line between the general and the specific or tried to evaluate
the truthfulness of the witness or class of witnesses, and, of course, the
weight of the evidence.””* Expert testimony that is based upon syndrome
evidence or a comparison of a specific victim’s behavior to a class of vic-
tims, therefore, risks impermissibly commenting on a victim’s credibility.
Under 404(a) this type of testimony is both impermissible and suspect.™
Indeed, the “probative value of character evidence generally is low while
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the potential for distraction, time-consumption, and prejudice is high.”>*

Limitations on the Use of BWS Testimony to Explain
Victim Behavior

Atfter Lenore Walker introduced the term BWS in 1979, the syndrome
was initially used by defense attorneys to justify a defendant’s criminal
actions. Later, prosecutors started introducing expert testimony on BWS
to explain the victim’s behaviors to jurors. However, “[s]ince the late
1980s, numerous commentators have noted the need for a more repre-
sentative articulation of the dynamics and effects of domestic violence.”*”
“While later research affirmed many aspects of Walker’s theory, her origi-
nal BWS model proved to be overly rigid and contained a number of
conceptual weaknesses.”” Other criticisms have invalidated the syn-
drome completely as unreliable and unsupported by the research.>”

As described above, there is no “typical” domestic violence victim.
Therefore, relying on BWS to explain the behavior of all domestic vio-
lence victims is impossible, because not all victims will satisty the criteria
of BWS. Second, the BWS label tends to pathologize a domestic vio-
lence victim because it attributes her “counterintuitive” behaviors to psy-
chological conditions, when her behaviors may instead represent
common responses to trauma or rational responses to the real pressures
and dangers caused by her abuser.* For example, although some victims
may stay with their abuser because they don’t believe they can escape,
others might fear a reprisal if they leave.”*' Some victims may not be able
to aftord to pay their rents or mortgages or feed their children without
their abuser’ salary. Other victims may be isolated from friends and fami-
ly and thus feel they have nowhere to turn; still others may be pressured
by friends and family to stay with the abuser.

Third, since BWS is not found as a recognized diagnosis in the
Diagnostic and Statistical Manual of Disorders (DSM-IV-TR),** its con-
tinuing validity is vulnerable to criticism. In addition, opinion testimony
that a victim is suffering from BWS may be attacked as overly subjective,
especially since there are no standardized criteria for assessing the syn-
drome. Fourth, BWS is often offered as general testimony by an expert
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who has not evaluated the victim. As a result, although the expert is testi-
fying to behaviors exhibited by an individual with BWS, the expert is
neither evaluating nor diagnosing the victim. The testimony, therefore,
may be attacked as irrelevant or lacking in foundation. Fifth, the symp-
toms associated with BWS may be caused by incidents other than batter-
ing, such as other life threatening experiences. Finally, “restrictive
theories, which narrowly define women’s experiences, may harm bat-
tered women both in the courtroom and by perpetuating popular and
harmful misconceptions in their lives.”*”

Limitations on the Use of “Battering and Its Effects” to
Explain Victim Behavior

The biggest issue regarding “Battering and Its Eftects” is that it is used to
describe two separate things: (1) the psychological effects of battering on an
individual; and (2) the common behaviors that victims of domestic violence
exhibit which jurors perceive to be counterintuitive. One term, therefore, is
used to describe both common general behaviors, e.g. recantation, minimiza-
tion, observed by experts with experience working with domestic violence
victims, as well as an individual domestic violence victim’s behavior resulting
from her abuse, i.e. the victim’s murder of her abuser.** To the extent that
expert testimony on Battering and Its Effects is offered to explain actions
that one specific victim took, its introduction may be subject to all of the
problems associated with the introduction of BWS evidence. When used to
explain general victim behavior, it still may be problematic because experts
still rely on the criteria of BWS to describe the victim’s behavior.*”

Limitations on the Use of RTS to Explain Victim Behavior

From its inception, admission of testimony regarding RTS has been highly
contested. In some jurisdictions, RTS has survived Frye, Daubert, or other
state-specific challenges to the admission of expert testimony on this sub-
ject. However, other jurisdictions have not accepted this evidence when
offered by the prosecution because it has been found to be unreliable.**

The problems associated with the introduction of expert testimony on
BWS evidence also apply to the introduction of expert testimony on
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RTS. First, the empirical research does not support an RTS diagnosis.*’
Second, the term RTS is confusing because it has come to encompass so
many different meanings. Specifically, one article notes that it refers to
“the original RTS developed in the 1970s, the more recent and empiri-
cally strong studies of reactions to rape, and the diagnosis of PTSD ... of
which RTS is often considered a subset.”** “These multiple connotations
become confusing and problematic in the courtroom because judges,
attorneys and even some experts often presume that RTS is a reference
only to the original construct and literature developed by Burgess and
Holstrom (1974).7** The expert, however, may be referring to the mod-
ern research regarding RTS, sexual assault victim behavior and PTSD.*"
Third, “the RTS label tends to pathologize victims of sexual violence
when the victims may be exhibiting common, albeit counterintuitive to
some laypeople, responses to trauma. This means that instead of looking
at the victim’s individual reactions, victims are categorized as generally
medically or psychologically “abnormal.”*" Fourth, RTS is not found in
the DSM-IV-TR, the standard reference for the diagnosis of psychologi-
cal conditions, and, therefore, its reliability is vulnerable to attack.” Fifth,
RTS is often offered as general testimony by an expert who has not eval-
uated the victim. As a result, the expert testifies about behaviors exhibit-
ed by an individual with RTS, but the expert has neither evaluated nor
diagnosed the victim. Consequently, the testimony is then open to attack
that the prosecutor failed to lay the proper foundation. Finally, the symp-
toms associated with RTS may be caused by incidents other than a sexu-
al assault, such as an unrelated life threatening event.

Limitations on the Use of PTSD to Explain Victim Behavior

Prosecutors trying to introduce PTSD to explain victim behavior in a sex-
ual assault or domestic violence case may confront several problems. First,
the victim may not meet the DSM-IV-TR diagnostic criteria, i.e., she may
not suffer from PTSD. Second, since symptoms must persist for one
month, PTSD will not explain a victim’s behavior during the first 30 days
tollowing her traumatic experience. * Third, as with the other syndromes,
ideally, the expert should not examine the victim. However, if the expert
does not examine and diagnose the victim, but testifies about a specific
syndrome, the jurors may view the expert’s testimony with skepticism.
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CONCLUSION

P rosecutors are united in the goal of seeking justice.” In sexual and
domestic violence prosecutions, justice requires that prosecutors intro-
duce evidence and testimony, which seeks to dispel myths and miscon-
ceptions about sexual and domestic violence so that jurors may
accurately assess a victim’s behavior, and, therefore, her credibility. In
jurisdictions where expert testimony is admissible to explain victim
behavior, prosecutors should consider offering experts to testify about
their knowledge of and experience with sexual and domestic violence
victims, their observations of common victim behaviors, the potential
reasons for these behaviors, and, where appropriate, their understanding
that often the reality of victim behavior does not comport with the pub-
lic’s expectations, i.e., common myths. Prosecutors should refrain from
using syndrome evidence to capture victim behaviors. Instead, expert tes-
timony should focus on the fact that individuals have responses to trauma
which, although at times counterintuitive to a layperson, actually are
common responses and reactions to their assaults. Prosecutors who wish
to challenge their jurisdictions’ established precedents against the intro-
duction of expert testimony on victim behavior must be mindful of their
ethical obligations to the court,” the protocol required to overturn
existing law, the strength of their case, the necessity of expert testimony
to the obtainment of a just verdict, and the impact that the required trial
delay will have on victim safety. Further, even in jurisdictions in which
this testimony is inadmissible, prosecutors should still work with experts
to prepare their cases. As discussed above, experts can be helpful in iden-
tifying issues which may be addressed during direct or cross-examination
that will help juries understand the reasons for a victim’s behavior. In
addition, even where admissible, expert testimony on victim behavior
may not be necessary, especially where a victim or her friends or family
can articulate effectively the reasons for her behavior.
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Qualifying the Expert

The following questions are examples of questions that may be used to qualify an
expert to give testimony about victim behavior in sexual or domestic violence pros-
ecutions. These questions are meant to be modified so that they are relevant to the
experience of the expert witness.

A. Occupation
1. What is your occupation?
* How long have you been employed in that capacity?
* Describe the responsibilities of your position.
* How long has the program been in existence?
* What services does your program offer?
* Do you supervise?
* Do you train staff?
* What is the total number of staff?
2. Shelter Employment/Rape Crisis Center/Other
* How many contacts do you receive yearly from victims identifying
themselves as having experienced abuse?
* How many crisis calls do you receive yearly?
* How many residents in your shelter at one time?
* How many residents yearly? Adults? Children?
* How long can residents stay?
* Does your program offer any other services?
3. Counseling/Support Services
* Are your services solely for victims of sexual assault/domestic
violence?
* Are your services solely for women?
* How many persons are served by this program yearly?
4. Do you have direct contact with victims of sexual/domestic
violence?
* How many victims do you directly come in contact with yearly?
* What is the approximate period of time you have contact with an
individual victim?
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B.

» What is the nature of your contact with victims?
5. Do you or your program conduct interviews with victims?
* What is the purpose of the interviews?
* Are interviews conducted with both crisis calls and clients?
* How long do the interviews last?
» What kind of information do you maintain?
Type of assault?
Age of victim and assailant?
Length of relationship?

Previous Occupation (if relevant)
1. What was your previous occupation?
* How long did you perform those duties?
* What were your responsibilities?
* Did you have direct contact with victims of sexual/domestic
violence?
* What was the nature of the contact?
2. Have you had any other relevant job experience with
sexual/domestic violence victims?

C. Education (if relevant)

1. What 1s the highest degree you have obtained?

2.What was your area of concentration?

3. Did you conduct any field work related to sexual/domestic
violence?

4. Have you conducted any research in this area?

5. Were the results of your study developed into a paper? Were they
published?

6. Are you familiar with articles or studies related to sexual/domestic
violence? Please discuss.

D. Professional Affiliations

1. Do you belong to any professional organizations or associations?
Any related to sexual/domestic violence?

2.What is the nature and purpose of those organizations?

3. Do you belong to any county, state, or national organizations which
specifically address sexual domestic violence issues?
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4.What is the purpose of those organizations?
5. Are you involved with any committee work of these organizations?
What is that nature of that committee work?

E. Training

1.When you began your work at your program, did you receive any
training in the issues of sexual/domestic violence?
* Please describe that training.
* Have you received any additional training in sexual/domestic

violence issues?

* Please describe that training.

2. Have you conducted any trainings yourself?
* What were the topics of the trainings?
* For whom did you conduct the trainings?
* For what purpose were the trainings designed?
* How many attended the trainings?
» How often do you conduct such trainings?

E Conferences

1. Have you attended state or national sexual/domestic violence
conferences?

2.Who sponsored the conference?

3. What was the purpose of the conference?

4. When and where was the conference?

5. Did you attend any workshops relevant to domestic violence issues?

6. Have you conducted any workshops or presentations at these
conferences?

G. Previous Expert Testimony
1. Have you testified previously in court?
2.Was it a criminal or civil case?
3. How many times?
4. For the defense or the prosecution?
5. Has the defense ever asked you to testify as an expert?
6. If asked, would you do so?

NDAA 63






APPENDIX B

Questions for the Expert

The following introductory questions can be used to educate the court and jury
about sexual or domestic violence as well as to explain victim behavior.

A. Issues Relevant to Sexual/Domestic Violence

* Based upon your experience, training, education, and work with
victims of sexual assault/domestic violence, what are some common
issues associated with victims of sexual assault/domestic violence?

* Common theories related to sexual assault or domestic violence
(focus on only those relevant to the case).

* Collateral consequences victims face as a result of assault (domestic
violence).

* Common nature of non-stranger sexual assault (if permissible).

* Lethality (if permissible).

B. Myths About Sexual/Domestic Violence Held by the Public

* Do you give presentations to civic groups, schools, and other public
forums on issues associated with sexual assault/domestic violence, or
have other opportunities to talk with members of the public about
those issues?

* Have you found the public to be well informed about sexual
assault/domestic violence, how it happens, and how victims react?

* Does the public have misconceptions about sexual assault/domestic
violence?

* From your experience, how do most people develop these
misconceptions?

* Are you familiar with any articles or books (or have your attended any
trainings) discussing the myths versus the realities of sexual/domestic
violence?

C.Victim Behaviors
* Based upon your experience, training, education, and work with vic-
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tims of sexual assault/domestic violence, what are some common
victim behaviors/reactions to assault?

* Do all victims behave the same way?

» Through your numerous experiences with sexual assault/domestic
victims, have you gathered insight into the reasons why a victim
may behave a certain way?

* Based upon your experience, please explain the reasons.

Delayed Report

* In your experience, do victims of sexual assault generally report that
they have been sexually assaulted right away?
* Do some never report or report only years later? Why is that?

Minimization

* Based upon you experience, is it common for a sexual assault victim
to minimize the level of violence she has endured?
* Based upon your knowledge and experience, why does that happen?

Recantation or Reluctance to Testify

* Based upon your experience, is it common for a sexual assault victim
to deny violence has occurred as the incident passes in time? Why?

» From you experiences with sexual assault/domestic violence victims,
is it common for victims to be reluctant to testify by the time the trial
occurs? Why?

Flat Affect or Angry Victims

* Does every victim react to the trauma of rape in the same way?

e Is it uncommon for a victim to show little emotion, or even exhibit
seemingly inappropriate emotions, when asked to recount the trauma
of rape?

* Do some victims even react angrily?

* What are some of the reasons you have discovered for this behavior?

Continued Contact With Assailant

* Based upon your experience, are you aware of victims who have main-
tained contact with the individual who allegedly assaulted them?

* What are some of the reasons for this behavior?

66 NATIONAL DISTRICT ATTORNEYS ASSOCIATION



APPENDIX B

D. Knowledge of Present Case

* Have you interviewed the victim in this case? Have you interviewed
any witness connected with this case? Are you familiar with the facts
of the case?

* Is your testimony today based on your experience, training, education
and work with victims of sexual/domestic assault?

>

Adapted with permission from Herb Tanner, Jr., Violence Against Women Project Tiaining

Attorney Prosecuting Attorney's Association of Michigan.
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